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JUSTICE COMMITTEE 
 

AGENDA 
 

22nd Meeting, 2014 (Session 4) 
 

Tuesday 12 August 2014 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
2. Brain injury and the criminal justice system: The Committee will take 

evidence, in round-table format, from— 
 

Dr Brian O'Neill, Consultant in Neuropsychology and Rehabilitation, Brain 
Injury Rehabilitation Trust, Graham Anderson House; 
 
Dr Oliver Aldridge, Committee Member, Howard League Scotland; 
 
Dr Jean McFarlane, Joint Chair of Division of Neuropsychology Scotland, 
British Psychological Society; 
 
Superintendent Andrew Allan, Criminal Justice, Police Scotland; 
 
Douglas Gentleman, Clinical Director in Neurorehabilitation and Honorary 
Consultant Neurosurgeon, Royal Victoria Hospital, Dundee; 
 
Dr Alan Carson, Scottish Acquired Brain Injury Network; 
 
Ruth Parker, Assistant Director of Health and Care, Scottish Prison 
Service; 
 
Professor Huw Williams, Centre for Clinical Neuropsychology Research, 
University of Exeter; 
 
Professor Tom McMillan, Professor of Clinical Neuropsychology, 
University of Glasgow. 
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3. Environmental crime and its connections to serious organised crime and 
money laundering: The Committee will take evidence, in round-table format, 
from— 

 
Calum MacDonald, National Operations Director, and William Wilson, 
National Waste and Enforcement Manager, Scottish Environment 
Protection Agency; 
 
Assistant Chief Constable Ruaridh Nicolson, and Detective Chief Inspector 
Garry Mitchell, Police Scotland; 
 
Catriona Dalrymple, Head of Policy Division, Crown Office and Procurator 
Fiscal Service; 
 
Linda Ovens, Chair of the Scottish Centre, Chartered Institution of Wastes 
Management; 
 
Stephen Freeland, Policy Executive, Scottish Environment Services 
Association; 
 
John Mundell, Society of Local Authority Chief Executives Scotland. 
 

4. Review of evidence: The Committee will review the evidence heard earlier in 
the meeting. 

 
 

Irene Fleming 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: irene.fleming@scottish.parliament.uk 



J/S4/14/22/A 

The papers for this meeting are as follows— 
 
Agenda item 2  

Paper by the clerk 
 

J/S4/14/22/1 

Private paper 
 

J/S4/14/22/2 (P) 

Repairing Shattered Lives: Brain injury and its implications 
for criminal justice  
 

  

Agenda item 3  

Paper by the clerk 
 

J/S4/14/22/3 

Private paper 
 

J/S4/14/22/4 (P) 

Environmental Services Association Education Trust Report 
Waste Crime: Tackling Britain's Dirty Secret  
 

  

Agenda item 4  

Private paper 
 

J/S4/14/22/5 (P) 

 

http://www.t2a.org.uk/wp-content/uploads/2012/10/Repairing-Shattered-Lives_Report.pdf
http://www.t2a.org.uk/wp-content/uploads/2012/10/Repairing-Shattered-Lives_Report.pdf
http://www.esauk.org/reports_press_releases/esa_reports/ESAET_Waste_Crime_Tackling_Britains_Dirty_Secret_LIVE.pdf
http://www.esauk.org/reports_press_releases/esa_reports/ESAET_Waste_Crime_Tackling_Britains_Dirty_Secret_LIVE.pdf
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Justice Committee 
 

22nd Meeting, 2014 (Session 4), Tuesday 12 August 2014 
 

Brain injury and the criminal justice system – round-table evidence session 
 

Note by the clerk 

 
Introduction 
 
1. This paper provides background information on the round-table evidence 
session on brain injury and the criminal justice system taking place on 12 August.  
 
Background 
 
2. At its meeting on 13 May 2014, the Committee agreed to hold a round-table 
session on brain injury and the criminal justice system. This decision followed an 
event organised by the British Psychological Society and attended by some 
committee members which looked at the issues of head injury and offending 
behaviour and the challenges facing psychologists in identifying and helping 
offenders with traumatic brain injury who had entered the criminal justice system.  

 
3. The report Repairing Shattered Lives: Brain injury and its implications for 
criminal justice (2012), authored by Professor Huw Williams (a participant in the 
round-table session), sets out what is meant by a traumatic brain injury and why 
such brain injury is relevant to criminal justice.  

 
4. The report points out that Traumatic Brain Injury (TBI) is the leading form of 
Acquired Brain Injury (ABI) and is considered to be a silent epidemic. TBIs occur 
most frequently in young people and result predominantly from falls, sporting injuries, 
fights and road accidents and are the major cause of death and disability amongst 
young people. Both sexes are equally affected when very young, however males are 
much more at risk than females in teenage years and adulthood.   

 
5. The consequences of brain injury are numerous and include:  

 loss of memory; 

 loss of concentration; 

 decreased awareness of one‟s own or others emotional state; 

 poor impulse control; and particularly 

 poor social judgement. 
 

Brain injury and offending behaviour 
 

6. Amongst other things, the report concludes that, perhaps unsurprisingly, 
behavioural problems such as conduct disorder, attention problems, increased 
aggression and impulse control problems are prevalent amongst those who have 
suffered brain injuries.  

 

http://yss.org.uk/wp-content/uploads/2012/10/Repairing-Shattered-Lives_Report.pdf
http://yss.org.uk/wp-content/uploads/2012/10/Repairing-Shattered-Lives_Report.pdf
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7. The report states that the level of brain injuries amongst offenders in custody 
is much higher than in the general population, citing a recent study in England which 
found that 60 per cent of young people in custody reported experiencing a traumatic 
brain injury. An analysis of women offenders found that 42 per cent of those who had 
committed violent offences had suffered an average of two TBIs. However, despite 
such prevalence amongst offenders, it is rare for criminal justice professionals to 
consider whether an offender may have a brain injury, or for appropriate 
rehabilitation services to be offered.  

 
8. The report suggests that such findings indicate the need for increased 
awareness of brain injury throughout the criminal justice process and beyond, in 
related areas of health, social care and education. The report made a series of 
recommendations for service commissioners and providers in the health and criminal 
justice sectors as to how they should work together to respond appropriately to 
ensure that acquired brain injuries are identified early; treated effectively; and taken 
into account throughout the criminal justice process.   

 
9. Recent research carried out by Tom McMillan, Professor of Clinical 
Neuropsychology at the University of Glasgow (who is also participating in the 
session) also found that there was a significant association between head injury, 
alcohol use, social deprivation and crime. Professor McMillan pointed out that, in 
Scotland, assault is second to falls as the most common cause of head injury. The 
research acknowledged that: 

 

 further research is needed on the epidemiology of head injury in Scottish 
prisons and to understand relationships between head injury and crime; 

 there is a need to provide education and training about head injury to 
prison NHS services and to prisoners; 

 there is a need to link prison NHS and forensic psychology services to 
NHS brain injury services. 

 
Round-table evidence session 
 
10. The round-table session will allow some of these issues to be discussed and 
debated further by academics, health, police and Scottish Prison Service 
professionals, campaigners and committee members. 

 
11. The following individuals will participate in the round-table evidence session: 

 

 Dr Brian O‟Neill, Consultant in Neuropsychology and Rehabilitation, 
Brain Injury Rehabilitation Trust, Graham Anderson House;  
 

 Dr Oliver Aldridge, Committee Member, Howard League Scotland; 
 

 Dr Jean McFarlane, NHS Scotland; 
 

 Supt Andrew Allan, Criminal Justice, Police Scotland; 
 

 Dr Alan Carson, Scottish Acquired Brain Injury Network; 
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 Ruth Parker, Assistant Director of Health and Care, Scottish Prison 
Service; 

 

 Professor Huw Williams, Centre for Clinical Neuropsychology Research, 
University of Exeter; 

 

 Professor Tom McMillan, Professor of Clinical Neuropsychology, 
University of Glasgow. 

 
12. The Committee has received some written submissions to inform the session 
which are attached in the annexe to this paper.  
 
Recommendation  
 
13. The Committee is invited to consider the responses received to inform 
the evidence session on 12 August. 
 
 

Justice Committee 
August 2014 
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ANNEXE 
 

Written submissions 
 

WRITTEN SUBMISSION FROM THE BRITISH PSYCHOLOGICAL SOCIETY 
 
The British Psychological Society (the Society) welcomes the Justice Committee‟s 
consideration of brain injury and the Criminal Justice System (CJS) and welcomes 
the opportunity to submit additional information on the link between brain injury and 
offending, as well as the opportunity to discuss the implications this has on public 
policy and practice, in advance of the evidence session on Tuesday 12th August. 
 
1. About the Society 
 
1.1. The British Psychological Society, incorporated by Royal Charter, is the 
learned and professional body for psychologists in the United Kingdom. We are a 
registered charity with a total membership of just under 50,000.  The Society has 
3,500 members in Scotland. 
 
1.2. Under its Royal Charter, the objective of the British Psychological Society is 
"to promote the advancement and diffusion of the knowledge of psychology pure and 
applied and especially to promote the efficiency and usefulness of members by 
setting up a high standard of professional education and knowledge". We are 
committed to providing and disseminating evidence-based expertise and advice, 
engaging with policy and decision makers, and promoting the highest standards in 
learning and teaching, professional practice and research.  

 
2. Introduction – Brain Injury and the Criminal Justice System 
 
2.1 Neurodisability may be caused by a range of factors that compromise brain 
functions. Neurodisability occurs when there is a compromise of the central or 
peripheral nervous system due to genetic, pre-birth or birth trauma, and/or injury or 
illness.1 Brain injuries and other neurodisabilities can result in problems with memory 
and concentration, decreased awareness of an individual‟s emotional state, 
communication difficulties, poor impulse control, cognitive delays and poor social 
judgement. These problems have all been linked to an increased risk of crime and 
reoffending and make it more difficult for individuals to engage effectively in judicial 
proceedings or benefit from traditional forms of forensic rehabilitation. 
 
3. Questions from the Justice Committee 
 
What awareness is there currently of brain injury in the criminal justice 
system? 
 
3.1. The Society believes there remain important elements, which need to be 
considered in the Criminal Justice System. These are:  

 A greater recognition of the levels of brain injury in people who offend  
                                            
1
 Chitsabesan, P., Davies, R., Hughes, N., Mounce, L. and Williams, H. (2012) „Nobody made the 

Connection: The prevalence of neuro-disability in young people who offend‟, Office of the Children‟s 
Commissioner 
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 Cognitive barriers to offender adherence and engagement in the criminal 
justice process 

 
3.2. The Society believes there is a lack of provision for ensuring that individuals 
who may be classed as vulnerable understand exactly what is happening. The 
identification of additional needs must be done at the outset of any contact with the 
police or law enforcement as this may impact significantly on the way that an 
individual is dealt with, and the success of any sort of schemes to encourage 
compliance. It is important that communication between police, lawyers and other 
agency representatives and an adult or child with brain injury or other neurodisability 
is appropriate and specifically tailored in order to ensure that terms, conditions, 
process and procedures are fully understood.  

 
3.3. It is vital the CJS takes full account of such brain injuries and neuro-
developmental problems. Systems for identifying such problems are being 
developed within the CJS. However, these systems need to be universal as well as 
embedded into the CJS infrastructure. Given recent changes in legislation it is an 
opportune time to integrate brain injury initiatives into health, social care, educational 
and criminal justice systems in order to orchestrate real change and divert people 
away from the CJS  (Williams, H; 2012 and Chitsabesan, P et al; 2012) 

 
What scope is there for future training about head injury to prison NHS 
services and prisoners? 
 
4.1.  The Society believes there needs to be systematic training and awareness 
raising provided to police, appropriate adults and intermediaries to ensure that 
neurodisability needs are recognised as early as possible. It must be recognised that 
it is not enough to gain verbal assurances from these populations with brain injury 
and other neurodisabilities regarding their understanding of what is happening, as 
acquiescence is very high when any sort of self-report measure is used in formal 
settings.  
 
4.2.  It is also important to consider the potential need for regular contact with staff 
to ensure that individuals with either long or short term memory difficulties or 
difficulties understanding temporal sequencing (due to age, or disability) can fully 
engage in what is required of them. Visual support aids and so on can be helpful. 
Access to particular resources/personnel in order to achieve this is likely to be 
needed to ensure full support is provided. This is necessary to help a defendant fully 
understand what it is they are in trouble for. As stated above, verbal assurances that 
vulnerable populations understand are not sufficient in this context. 
 
What action should policy makers take in response to research carried out by 
the University of Glasgow which found a "significant association" between 
head injury and alcohol use, social deprivation and crime? What are the 
implications of this research in respect of service providers approach to (a) 
rehabilitation and (b) prevention? 
 
5.1 The Society believes further research is needed to develop, test and evaluate 
effective interventions that respond to the specific needs of the prison population, 
including those with co-morbid substance misuse and neurodisabilities etc. 
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How joined up is provision for prisoners who may have suffered head injuries 
at some point in their lives? To what extent, if at all, do criminal justice 
agencies and others work together to identify and mitigate the individual and 
societal effects the high incidence of brain injury has in the criminal justice 
system? Have there been changes following the transfer of prison healthcare 
to the NHS? 
 
6.1  The Society believes greater consideration needs to be given to the process 
for continuous multiagency dialogue and coordination so that care/input is 
continuous, readily available, timely and appropriate to the needs of the offender.  
 
6.2. The Society also believes that those offenders who are deemed vulnerable and 
who turn 18 during the proceedings must be supported through this transition.  
 
Whether there is a need for further research on the epidemiology of head 
injury in Scottish prisons and to understand relationships between head injury 
and crime? 
 
7.1. Research has shown that the prevalence of brain injury in youth who offend is 
staggeringly high.2 Nearly half of young offenders have had a Traumatic Brain Injury 
(TBI) involving a loss of consciousness and many young offenders have other 
Neuro-developmental problems; a tenth may have Asperger‟s Syndrome3 and 30% 
of youth and 26% of adult prison populations have clinically diagnosed ADHD. This 
represents a five and 10-fold increase above general population rates.4  
 
7.2.  The Society believes more research is needed to assess the prevalence of 
those with head injury or other neurodisability within the secure estate and, as stated 
in point 5.1., to develop, test and evaluate effective interventions and treatments that 
respond to the specific needs of this prison population.  This research will further our 
understanding of the relationship between head injury and crime and inform effective 
approaches to crime prevention and rehabilitation. 
 
To what extent is brain injury taken into account as a mitigating factor in 
sentencing? 
 
8.1. The “hidden” nature of brain injuries and neurodisabilites means many 
offenders experience discriminating treatment when entering the Criminal Justice 
System (CJS). Their specific needs are rarely identified, understood, or taken into 
account, particularly when cases are being prepared and sentencing considered. 
 

                                            
2
 Williams, H. (2012) „Repairing Shattered Lives: Brain Injury and its implications for Criminal Justice‟, 

Barrow Cadbury Trust report  
3
 Please refer to table 1; pg.23, Chitsabesan, P., Davies, R., Hughes, N., Mounce, L. and Williams, H. 

(2012) „Nobody made the Connection: The prevalence of neuro-disability in young people who 
offend‟, Office of the Children‟s Commissioner  
4
 S. Young, D. Moss, O. Sedgwick, M. Fridman and P. Hodgkins. „A meta-analysis of the prevalence 

of attention deficit hyperactivity disorder in incarcerated populations‟. Psychological Medicine, 
available on CJO2014.oi:10.1017/S0033291714000762 
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8.2. The Society believes defendants with brain injuries are highly likely to have 
difficulty in engaging with the procedures and obligations of the justice system, such 
as following proceedings etc.). It is therefore important that prosecuting authorities 
identify needs of defendants as early as possible in the judicial process.  

 
4. Further information 

 
The Society has produced a range of evidence-based papers, reports and guidelines 
on various topics relating to Brain Injury, Mental Health and the Criminal Justice 
System.  For additional information on any of the issues highlighted in this paper, 
please do not hesitate to contact the Society.    
 
Tanja Siggs 
Policy Advisor (Legislation) 
1 August 2014 
 
 

WRITTEN SUBMISSION FROM DR JEAN MCFARLANE 
 

1. I am unable to comment directly on current awareness of brain injury in the 
criminal justice system as I do not work in this area.  However informal discussions 
with prison service staff suggest that awareness is low. 
 
2. There is huge scope for future training about head injury to prison NHS 
services and prisoners which could be conducted through different ways: such as e-
learning or in-house training. A similar framework to that developed by NHS 
Education for Scotland (NES) and the Scottish Social Services Council (SSSC) for 
staff working with patients with dementia could be commissioned for brain injury.  
Training for staff would provide them with sufficient knowledge of brain injury and its 
consequences so can take into account injury related issues in their day-to-day 
management of offenders.   
 
To increase awareness amongst prisoners, brain injury groups based on the Oliver 
Zangwill Centre rehabilitation model, to include education, skills development, 
memory and mood management could be considered.  In NHS Grampian, there is 
currently a proposal by Clinical Neuropsychology to run such a group in the new 
Grampian prison with the option that on release prisoners could join a community 
brain injury group. This would ensure continuity and assist with resettlement back 
into the community. Some prisoners will require a specialist neuropsychological 
assessment. This would help manage the consequences of injury and enable 
rehabilitation to be at its most effective and enable those with a brain injury to 
develop appropriate skills to re-engage with society upon release.   
 
3. There is a need to develop the forensic rehabilitation approach for prisoners 
with head injury. Forensic rehabilitation could be enhanced according to the 
evidence base for neurorehabilitation interventions to manage the cognitive and 
behavioural consequences of brain injury.  Screening for brain injury, increasing staff 
skills and knowledge through training, as well as running groups for prisoners 
focused on education and skills development will contribute to this.  Some of this can 
be aimed at prevention of future injury by educating offenders about the risks and 
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consequences of brain injury, including the additional risk of substance abuse in this 
context.   
 
In Grampian prison, a Clinical Neuropsychologist is providing one day per fortnight 
input into the prison.  This will include neuropsychological assessment to identify a 
prisoner's cognitive strengths and weaknesses to inform rehabilitation, as well as 
contributing to a formulation of the prisoner‟s cognitive, behavioural and emotional 
presentation and helping understand how a brain injury may be contributing to 
substance misuse.  I am unaware of other NHS Boards, which are planning similar 
Clinical Neuropsychology provision for prisons within their areas.  
 
It is important to ensure that NHS Psychology services working within prisons under 
the new healthcare arrangements not only address essential issues such as mental 
health and substance misuse, but also make provisions for specialist Clinical 
Neuropsychology service input.  Developing and implementing clinical standards for 
prison healthcare, which explicitly address brain injury would be helpful in assisting 
prison healthcare providers with service and resource planning.  
 
4. Unable to comment in any detail apart from the new initiative of one day per 
fortnight into Clinical Neuropsychology input into HMP prison and application for 
further funding to run a 12 week brain injury group with option of prisoners to join a 
community group on release to provide joined up provision. The Disabilities Trust 
Foundation has piloted a specialist brain injury link worker in HMP Leeds providing 
assessment and developing care pathways for adult offenders. A similar project 
could be considered in Scotland with third sector agencies supported by an 
organisation such as the Robertson Trust. 
 
5. There is further need for research in Scotland to pilot, develop and evaluate 
interventions to ensure they are cost effective and help with resettlement and 
prevention of re-offending. We are fortunate in Scotland to have linked data between 
NHS and other services so that it is possible to get real information about prevalence 
etc. instead of just relying on self-reports from prisoners. This provides accurate 
figures for further studies to explore the links between brain injuries and offending 
behaviour so that assessment and management practice can be improved. 
 
6. Unable to comment on the extent brain injury is taken into a mitigating factor 
in sentencing.  However if the impact of brain injury is taken into account during the 
person‟s time in prison and appropriate rehabilitation provided this could help 
minimize the risk of re-offending.  It may also be possible for sentencing to include a 
specific order to participate in a brain injury rehabilitation programme (such as the 
group proposed at HMP Grampian) during the term of the sentence. 
 
Dr Jean McFarlane 
Clinical Neuropsychologist 
Joint Chair of British Psychological Society, Division of Neuropsychology Scotland 
31 July 2014 
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WRITTEN SUBMISSION FROM HOWARD LEAGUE SCOTLAND 
 

We are grateful to the Justice Committee for the opportunity to comment upon brain 
injury and the criminal justice system. 
 
Background  
 
Brain injury is not a single entity in terms of its causation, severity or impact. 
Causative factors include, amongst others: direct physical trauma; injury sustained 
from oxygen deprivation – for instance in the course of an overdose or epileptic 
seizure; and chemical trauma – for instance alcohol related brain injury. Several of 
these factors may be operative within one individual.  
 
From a policy perspective, it would be artificial to attempt to develop responses to 
brain injury as caused by trauma and to ignore that caused by other mechanisms. 
 
Severity varies from apparently trivial to obviously severe, and damage may be 
cumulative. The impact of any instance of brain injury may be exacerbated by the 
age of the person at the time of the injury (worse in children) and by the person's 
resilience/coping mechanisms. 
 
The impact may be felt across a wide range of parameters including (re)offending, 
violence, impulsivity, vulnerability (e.g. vulnerable adult status), employability and 
may affect cognitive functioning, personality, memory and physical abilities e.g. 
balance, vision, hearing, smell, co-ordination. 
 
Some existing policy is relevant to this area already, e.g. vulnerable adult legislation. 
 
Awareness and existing practice 
 
Awareness of brain injury and its potential relationship to offending and impact on 
rehabilitation is variable across both the criminal justice system and health services. 
Howard League Scotland, Scottish Drugs Forum and the British Psychological 
Society (Division of Neuropsychology) have all held events, in a variety of fora, to 
raise awareness. Publications such as ‘Repairing Shattered Lives’ by Professor Huw 
Williams of Exeter University have also contributed to awareness raising. 
 
Experience working in the criminal justice system would suggest that more could be 
done to improve communication between agencies to share assessments, including 
that of brain injury. For instance, community based criminal justice disposals do not 
have access to prison based health assessments. 
 
Assessment can be difficult for a variety of reasons, including: ongoing drug/alcohol 
use, psychiatric co-morbidity, poor physical health and the ability to assess level of 
functioning both in a prison environment and in the community. 
 
Awareness amongst offenders themselves is variable. Many do not volunteer 
histories of even highly significant head injuries unless asked directly.  
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There is also relatively low level of awareness about the potential link between head 
injury and offending/rehabilitation issues. 
 
Informal sampling of offenders on Drug Treatment and Testing Orders (DTTOs) 
suggests that they are not aware of being asked about head injury in custody. Whilst 
this may not mean that they were not asked, it does suggest that it did not feel like a 
significant issue for them whilst in custody. All can remember being asked about 
drugs, by contrast. Further, more formal, research would be useful in this regard. 
 
The subject may be relatively taboo/stigmatising ("It's not something I talk about"). 
This differs from drug use, which often appears to be the subject of informal 
discussion between offenders. 
 
Training for professionals is inadequate and should not be limited to prison staff only. 
This is an issue that affects everyone in the criminal justice system.  
 
The importance of prevention 
 
Howard League Scotland believes that more resources should be focused upon 
prevention. Traumatic brain injury forms part of a "web of causation" – its origins are 
woven into the fabric of deprivation, drug/alcohol misuse and trauma in general. It 
will not be possible to eliminate it and no single policy intervention would be sufficient 
in and of itself. 
 
However, on the basis that clinical experience suggests that many people who have 
had significant head injuries either failed to seek appropriate help or failed to attend 
follow up, it is likely that awareness raising will be an important part of the response 
in places such as schools, youth clubs and primary care settings. 
 
Underage drinking is a significant factor in exposure to the risk of traumatic brain 
injury because of the association with violence, particularly in boys. Policy initiatives 
aimed at restricting the availability of alcohol to underage people are likely to be 
important factors. Policy aimed at reducing levels of alcohol consumption generally 
and at improving access to treatment is likely to positively impact on the risk of brain 
injury not only through reduction in levels of violence; but also through reduction in 
alcohol related brain damage. 
 
Brain injury and links with abuse 
 
Some of the most tragic instances encountered in clinical practice involve people 
who were abused as children, sustaining severe head injuries at the hands of their 
parents who then concealed the problem thereby denying them access to treatment, 
affecting their education and contributing significantly to drug/alcohol use and 
offending. 
 
Domestic violence is a risk factor for brain injury, particularly for women, and policy 
directed at this issue may also be expected to play a role in decreasing the likelihood 
of such injury. 
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Consequences of brain injury for rehabilitation 
 
Clearly this depends on identification of the problem in the first place. This is best 
done early on so that awareness of issues likely to affect ability to engage with a 
service are identified before problems arise which may lead to unsuccessful 
completion/breach of a disposal. 
 
Multi-disciplinary teamwork is key as the impact on an offender's life may be global. 
For instance, appointment scheduling, benefits applications, ability to hold down a 
tenancy, ability to comply with/regulate a supply of medication, impact on risk 
assessments as they relate to child protection/protection of other vulnerable people 
may all be impacted by a brain injury. 
 
Access to specialist neuro-rehabilitation, neurology and neurosurgical services for 
assessment and rehabilitation for more severe cases needs to be improved. The 
capacity of such services to absorb an additional caseload is an issue requiring 
careful consideration. These services may not have experience working with an 
offending population, particularly with a history of violence. There may be risks in 
introducing such a population into services that manage a variety of often very 
vulnerable people. 
 
The following points are worth bearing in mind: 
 

 Facilitating attendance at an outpatient appointment in a clinical setting 
usually geographically entirely separate from the usual point of care can be 
challenging. 

 Attempts to refer people often founder at this stage – after a long wait for an 
appointment, failure to attend may delay assessment for a lengthy period. 

 Sustaining engagement past an initial assessment visit can also be difficult. 

 An outreach model whereby neuro-rehabilitation specialist staff can carry out 
assessments and provide treatment not only in prisons; but also in other, 
community based, criminal justice disposals would almost certainly work 
better. For example, the success achieved with outreach Blood Borne Virus 
clinics suggests that such a model could be more effective. 

 
The need for further research 
 
Research will undoubtedly continue to be an important part of the response. It would 
be useful to:  
 

 compare levels of incidence of brain injury in those on community based 
disposals with those in custody; 

 clarify the rate of serious levels of brain injury in the criminal justice system to 
help to further target interventions aimed at helping those affected to move 
away from offending; and 

 identify areas of existing good practice within the criminal justice system and 
to find examples of good practice outside of Scotland that may usefully inform 
our own response to the problem. 
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However, the absence of further research should not preclude addressing this issue 
in the interim. 
 
Mitigating factor in sentencing 
 
Brain injury may be taken into account as a mitigating factor in sentencing by 
Scottish courts. The structure of the Criminal Procedure (Scotland) Act provides 
formal treatment and sentencing options for those with mental health problems of 
different severities. Those sentencing options generally require medical evidence 
from a registered medical practitioner. 
 
Since their introduction, Assessment Orders have been relatively rarely used. They 
also require evidence from a registered medical practitioner. 
 
It seems likely that a court might attach lesser weight to acquired brain injury as a 
mitigating factor where the nature of the injury and its effect on the person convicted 
are not certified in a formal medical report. In a routine summary case, constraints on 
legal aid may make it more difficult for a person convicted to fund the preparation of 
such a report. 
 
It is important to recognise that brain injury may well constitute a disability in terms of 
the Equality Act 2010 and that it may be necessary for the courts and criminal justice 
agencies to take positive steps to avoid discrimination in each of its forms. In order to 
avoid indirect discrimination or discrimination arising from disability, public authorities 
should have due regard to the need to assess potential discrimination and, in some 
instances, allocate additional resources to services or functions used by those 
disabled by head injury. This is a complex area of law and each case should be 
considered on its own facts and circumstances. In general however, public 
authorities should be proactive in considering the equality implications of their 
policies and practices on disabled persons. 
 
For example, in an application for judicial review presently pending before the Court 
of Session, a prisoner is challenging the decisions of the Scottish Prison Service and 
two local authorities responsible for through care services in relation to a substantial 
delay in preparing for his release on life licence. He has been diagnosed as suffering 
from Alzheimer‟s disease and alleges that the delay in dealing with his case is 
unlawful discrimination under the Equality Act 2010. The Equality and Human Rights 
Commission have intervened in the application. 
 
We look forward to participating in the round table oral evidence session on 
12 August and would be happy to provide any further information then. 
 
Howard League Scotland 
31 July 2014 
 
 

WRITTEN SUBMISSION FROM PROFESSOR HUW WILLIAMS 
 
Traumatic Brain Injury (TBI) is the most common cause of death and disability in 
people under 40 in the developed world. TBI commonly occurs as a result of road 
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traffic accidents, assaults and sporting injuries, and as has been recently shown is 
particularly common in prison populations. Injury to the brain typically leads to 
damages at the front, the sides and at the underside of the brain. These are brain 
regions housing systems for planning ahead, holding oneself back from acting on 
impulse (impulse regulation), and memory. 
 
Longitudinal research from Finland, following up a cohort of new-borns, suggest that 
childhood brain injury increases the chances of subsequent offending, with those 
injured being 4 times more likely to become “Mentally Disordered” offenders by their 
thirties, compared to those non-injured (Timonen et al. 2002). One explanation might 
be that people who take risks end up having more accidents, and more commonly 
get into fights compared to those who are less risk taking. A recent study did show, 
though, that TBI directly increases the risk of offending. In a 35 year follow-up study 
of the population of Sweden, the Oxford Psychiatrist Dr. Seena Fazel found that that 
nearly 9% of those who had had a TBI went on to commit a violent crime, compared 
to only 3% of the general population (Fazel et al. 2011). Further, of major interest, 
results revealed that 4.5% of the brothers and sisters of the offending TBI group also 
offended. This supports the notion of TBI amplifying the risk of becoming a violent 
offender.  
 
Work conducted at Exeter University has shown that approximately 60% of 
prisoners, including both young and adult offenders, report that they have suffered 
from a head injury at some point in their life (see Williams, et al, 2010 and Williams 
et al. 2010; davies et al. 2012)). About 45% report being unconscious as a result of a 
head injury. These numbers represent about 3 to 4 times as many people compared 
to those with a head injury in the general population. A study conducted in Germany, 
Schiltz et al. (2013) found a higher rate of brain abnormalities in violent prisoners on 
neurological abnormalities on brain scans when compared to non-violent and non-
offending controls. Lesions were typically found in the frontal parts of the brain, 
implicating damages to executive functions such as goal directed behaviour, impulse 
regulation, decision-making and the moderation of social behaviour. 
 
The trends presented above are very much in keeping with studies globally – from 
Australia, Canada and the USA. A recent study in New York (Kaba et al., 2014) 
showed that half of all “juvenile delinquent” youth had suffered from head injury 
involving disturbance in consciousness or on-going memory. Further, a Canadian 
study recently published (Colantonio et al., 2014) showed that 50% of all men, and 
38% of all women in prison had had TBIs. Results also revealed that females were 
likely to have suffered from early abuse.  
 
In our own research, prisoners with TBIs often report on-going symptoms of TBI 
such as headaches, irritability and forgetfulness. There is also a tendency towards 
being incarcerated from a younger age, (Williams, 2012) and to have more complex 
mental health needs. These prisoners also report having a more violent criminal 
profiles, and have spent more time in prison than those without TBIs. Importantly, 
there is significant evidence linking TBI to repeated offending (Williams, 2012).  
 
The economic burden of re-offending is enormous, and as the Secretary of State for 
Justice, Right Hon. Christopher Grayling recently noted, costs the UK economy 
almost £10 Billion a year. 
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What, then, can be done about these brain injuries? First, there is no doubt that 
prevention would be better than cure, and that it is important to find a way to help 
children and young people who have TBI to re-settle back into schools. The risks of 
failing to do so may result in these young people falling behind, dropping out of 
school, and potentially, engaging in various risky behaviours such as being in gangs 
or being involved in various criminal activities.  
 
In terms of the judiciary it is vital that probation staff, magistrates, judges and lawyers 
can be helped to be mindful of the presence of injury. It is also pivotal that such 
professionals understand to what extent such injuries are contributing factors to the 
crimes committed, and how these can, and should, be addressed in the planned 
rehabilitation. 
 
As young people and adults enter the Criminal Justice System, it is vital that 
someone, at an early stage, identifies whether or not these offenders have suffered 
from a TBI. Such routines may be introduced at court proceedings, sentencing or 
when the person is entering custody. When an injury is identified, more detailed 
assessments may be undertaken, and a clearer path out of future crime can be 
determined. For example, an offender, young or old, who is impulsive and has a poor 
memory, would benefit greatly from learning techniques and strategies of how to 
manage anger, stop using drugs, or making constructive plans for the future.   
 
In the English Youth Justice System, a new Comprehensive Health Assessment Tool 
(CHAT) has been developed to identify the problems mentioned above.  There are 
also trials being undertaken of putting in Linkworkers into Young Offender Units to 
better enable successful re-settlement of offenders with TBI. New guidelines have 
also been developed by the Royal Colleges of Paediatrics & Child Health, GPs and 
Psychiatry for commissioning services for managing neuro-disabilities such as TBI in 
young offenders in custody.  
 
Given the huge costs, human, social and economic, of crime, these initiatives – to 
screen, assess and treat TBI - may offer ways to respond more effectively to enable 
offenders to change their behaviour, and in so doing, there may be less victims of 
crime in society.  
 
Associate Professor in Clinical Neuropsychology 
University of Exeter 
22 July 2014 
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WRITTEN SUBMISSION FROM PROFESSOR TOM MCMILLAN 
 

The incidence of head injury is high and in Scotland is most commonly caused by 
falls and assaults1,2. The risk is highest in children, young adults and older adults 
and in those who have backgrounds of social deprivation and alcohol abuse. 
Longitudinal research in Glasgow has shown high rates of disability and elevated 
rates of death for up to 15 years after head injury, with risk of late mortality being 
especially high in younger adults3,4. Causes of death are the same as found in the 
general population in Scotland and may be linked to chronic biological effects of the 
head injury. We do know however that psychological factors (eg low self-esteem and 
depression) and lifestyle factors are associated with disability, and with death rates 
in younger adults that are seven times higher than in age, gender and deprivation 
matched controls3,5. 
 
Impairments that are common after head injury include cognitive deficits in 
concentration, memory, flexibility of thinking, solve problems and planning and 
personality or emotional changes reflected as impulsivity, irritability, aggression, 
impatience, intolerance, egocentricity, poor judgement, impaired insight and lack of 
concern (for others). Tolerance to alcohol is often reduced, and these impairments 
are made worse by alcohol. It is easy to foresee that these changes could easily lead 
to rule breaking and involvement with the criminal justice system and evidence to 
support this is mounting6,7. In most cases there is a complete or almost complete 
physical recovery, with no obvious outward sign of the head injury; the individual with 
a head injury may not attribute their difficulties to the head injury and hence neither 
they nor those in contact with them make adjustments or allowances for it. Of 
interest, one of the most significant risk factors for having a head injury is already 
having sustained a head injury and repeated head injury tends to have cumulative 
effects. 
 
Given this background, it is perhaps not surprising that there is little awareness of 
the potential significance of a history of head injury in the criminal justice system6. 

http://www.rcpch.ac.uk/news/basic-health-needs-children-custody-not-being-met-says-new-report
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http://www.rcpch.ac.uk/index.php?q=child-health/standards-care/service-configuration/secure-settings/children-and-young-people-secure-s
http://www.rcpch.ac.uk/index.php?q=child-health/standards-care/service-configuration/secure-settings/children-and-young-people-secure-s
https://www.gov.uk/government/speeches/crime-in-context-speech
http://www.thestar.com/life/health_wellness/2014/07/17/nearly_half_of_ontario_inmates_have_suffered_brain_injury.html
http://www.thestar.com/life/health_wellness/2014/07/17/nearly_half_of_ontario_inmates_have_suffered_brain_injury.html
http://connection.ebscohost.com/c/articles/90481482/high-prevalence-brain-pathology-violent-prisoners-qualitative-ct-mri-scan-study
http://connection.ebscohost.com/c/articles/90481482/high-prevalence-brain-pathology-violent-prisoners-qualitative-ct-mri-scan-study
http://www.ncbi.nlm.nih.gov/pubmed/24529834
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Knowledge about the prevalence of head injury, its severity and relationships with 
offending and reoffending is very limited and is largely based on self-report. We 
recently carried out a limited record linkage study to audit the prevalence of a history 
of hospital admissions with head injury in three prisons in the NHS Greater Glasgow 
and Clyde area. More specifically these were hospital admissions that were allocated 
head injury codes between 1980 and 2013 and who were incarcerated at the time of 
the audit (April 2014). There were two main findings: (i) Of the 1108 prisoners who 
were record linked to Scottish Medical Records, 23% had been admitted to hospital 
with a head injury; this is estimated to be about 8 times higher than expected in the 
NHS GGC population of a similar age. (ii) Of these, 74% had sustained their first 
head injury before the age of 25 (40% before the age of 16). The brain and 
particularly the „social brain‟, continues to develop until around the age of 25 and 
there is a good deal of evidence to suggest that early damage can negatively affect 
social development8. 
 
A more comprehensive data linkage study for all Scottish prisons would give a more 
complete and reliable epidemiological picture in relation to age gender and 
offending. It could allow investigation of relationships between date of head injury 
and onset of offending; relative contributions of head injury and social deprivation 
compared to a control population and whether presence of head injury is a risk factor 
for reoffending. This might establish whether head injury needs to be screened for 
routinely in prisons in Scotland and how this information might be used in terms of 
provision of intervention. Previous CSO funded research carried out by NHS 
National Services has looked at deprivation and mortality in prisoners in Scotland; 
however, this data cannot identify presence of head injury and a new study is 
needed. 
 
There will be some in Scottish prisons who have sustained very severe head injury 
and require neuropsychological assessment and an individualised intervention 
programme. Some of these may require specialist intervention that is available via 
the NHS, in specialist neurorehabilitation units. The forthcoming addition to the 
Scottish Matrix of Psychological Therapies on neurological disorders which is being 
developed at the University of Glasgow will provide guidance and an evidence base 
for interventions, as does SIGN 130. 
 
There will though, be a much larger number with less severe head injuries (probably 
about 90%)2, where individualised interventions would be impractical and may not be 
required. Here, a group based intervention which is theoretically underpinned in 
cognitive behavioural models, but is presented as an educational and self-help 
programme that would encourage positive lifestyle choices and the impact and risk 
of negative choices is more likely to be practical. This could be made available to 
offenders more widely (not just those with head injury) and developed from existing 
programmes developed by Professor Chris Williams at the University of Glasgow9, 
that have been evaluated and shown to be effective in mental health. Its 
effectiveness in a prison population would be evaluated with a view to publication 
and potential role out to penal institutions nationally and internationally. We are 
currently in discussions with Polmont regarding a feasibility study which would allow 
us to modify and develop the existing programme. If developing a larger scale study 
we would evaluate its effectiveness and consider this in relation to the sub-group of 
those with a history of head injury and potentially sub-groups with drug abuse, ADHD 
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or mild learning disabilities. Follow-up of the larger scale study could be used to 
examine effects on reoffending. 
 
Professor Tom McMillan 
Chair in Clinical Neuropsychology, Institute of Health and Wellbeing, University of 
Glasgow and Adviser to NHS GGC on brain injury rehabilitation 
31 July 2014 
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WRITTEN SUBMISSION FROM THE SCOTTISH ACQUIRED BRAIN INJURY 
MANAGED CLINICAL NETWORK 

 
The Scottish Acquired Brain Injury Managed Clinical Network (SABIN) was 
established by the national services division of the Scottish NHS to co-ordinate and 
advise on the clinical treatment of acquired brain injury.   
 
SABIN welcomes all endeavours to improve brain injury care and recognises that 
brain injured patients are disadvantaged in many situations including the criminal 
justice system.  SABIN considers that any improvements that could be made to the 
custodial care of brain injured patients would be highly desirable.   
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However SABIN does have major concerns about the interpretation of the research 
on brain injury and the criminal justice system that we understand could be under 
discussion.   
 
The majority of „brain injured‟ prisoners have had mild brain injuries.  Recent 
systematic reviews of the world scientific literature conducted separately by the 
Scottish Intercollegiate Guideline Network and by the World Health Organisation 
have concluded that mild brain injury is not associated with acquired cognitive 
impairment and therefore it seems highly unlikely that it is an explanation for criminal 
behaviour.   
 
There is an old adage in epidemiology that association is not proof of causality.  It 
seems to SABIN that the over representation of mild brain injury in prison 
populations is more likely associated with the consequences of lifestyle including 
excess rates of violence, drug misuse and alcohol misuse.  These factors offer a 
better explanation of the associated cognitive deficits reported.   
 
SABIN does recognise that more severe injuries, whilst much smaller in number, are 
also over represented in prison populations.  SABIN considers that their care and 
rehabilitation deserves more investment and improvement.  However it also cautions 
that the currently available techniques of cognitive rehabilitation are fairly 
rudimentary and the notion that they will offer a solution for the complex problems 
faced by prisoners with severe brain injury is simplistic.   
 
Dr Alan Carson 
Consultant Neuropsychiatrist, Scottish National Neurobehavioural Rehabilitation 
Service and Clinical Director of SABIN 
31 July 2014 
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Justice Committee 
 

22nd Meeting, 2014 (Session 4), Tuesday 12 August 2014 
 

Environmental Crime and Serious Organised Crime – round-table evidence 
session 

 
Note by the clerk 

Introduction 
 
1. This paper provides background information on the round-table evidence 
session on environmental crime and its links to serious organised crime, taking place 
on 12 August.  
 
Background 
 
2. SEPA stated in December 2013 that recent experiences dealing with waste 
crime had shown that there had been a change in the scale and extent of such 
crime. In its written submission to the Committee, it states that current estimates 
suggest that the UK waste and recycling sector generates in excess of £12 billion 
per annum and employs over 128,000 people.  
 
3. The involvement of serious and organised crime gangs who use their 
influence to gain a foothold in a legitimate market have meant that new approaches 
would be needed to effectively and efficiently tackle the challenges it creates. A new 
Waste Crime Team was established in December 2013 within SEPA for a trial period 
of 18 months.  
 
4. The Team leads investigations directed at tackling the most serious offenders, 
working in partnership with law enforcement agencies such as Police Scotland to 
identify and disrupt serious organised crime within the waste sector. The Team also 
supports the national, partnership-focused Environmental Crime Task Force (ECTF) 
which was formed by the Scottish Government in 20111.  
 
5. The round-table evidence session will allow these issues to be discussed and 
debated further. In particular the Committee will be able to explore the scale and 
extent of the problem and what action has been taken in response. 
 
Participants  
 
6. The following individuals will participate in the round-table evidence session: 

 

 Calum MacDonald, National Operations Director, and William Wilson, 
National Waste and Enforcement Manager, Scottish Environment 
Protection Agency; 

                                            
1
 The ECTF is chaired by SEPA and currently includes representation from Police Scotland, COPFS, 

Scottish Government, COSLA and Scottish Natural Heritage. The primary remit of the ECTF is to 
identify opportunities across the board in tackling environmental crime. 

http://www.scotland.gov.uk/Topics/Environment/waste-and-pollution/environmental-crime-taskforce
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 Assistant Chief Constable Ruaridh Nicolson, and Detective chief Inspector 
Garry Mitchell, Police Scotland; 

 Catriona Dalrymple, Head of Policy Division, Crown Office and Procurator 
Fiscal Service; 

 Linda Ovens, Chair of the Scottish Centre, Chartered Institution of Wastes 
Management; 

 Stephen Freeland, Policy Executive, Scottish Environment Services 
Association; 

 John Mundell, Society of Local Authority Chief Executives Scotland. 
 

7. The Committee has received some written submissions to inform the session 
which are attached in the annexe to this paper. In addition, the report produced by 
the Environmental Services Association Education Trust (ESAUT), Waste Crime: 
Tackling Britain’s Dirty Secret2, provides a background to the main issues. 
 
Recommendation  
 
8. The Committee is invited to consider the responses received to inform 
the evidence session on 12 August. 
 
 

Justice Committee 
August 2014 

 
 
 
  

                                            
2
 Available at: 

http://www.esauk.org/reports_press_releases/esa_reports/ESAET_Waste_Crime_Tackling_Britains_
Dirty_Secret_LIVE.pdf 
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ANNEXE 
 

Written Submissions 
 

WRITTEN SUBMISSION FROM THE CROWN OFFICE AND PROCURATOR 
FISCAL SERVICE 

 
Thank you for your e-mail on behalf of the Justice Committee seeking information on 
environmental crime and its links to serious organised crime. 
 
As Committee members will be aware the strategic priorities for COPFS include the 
prosecution of serious crime and the recovery of assets from those engaged in 
criminal activities. The work of the Serious and Organised Crime Division (SOCD) is 
a key feature of the COPFS response to serious and organised crime.  
 
SOCD was created in 2011 to better reflect these priorities, working closely with 
Federations and law enforcement to bring a more strategic and cohesive approach 
to the prosecution of serious and organised crime. 
 
The Division is split into 7 units - the Proceeds of Crime Unit, Economic Crime Unit, 
International Co-operation Unit, Wildlife and Environmental Crime Unit, Regulatory 
Crime Unit (to be established this year) the Organised Crime Unit and the Criminal 
Allegations against the Police Unit.  
 
These units do not work in isolation and in particular when tackling the potential 
threat and harm posed to Scottish communities by environmental crime there is 
close co-operation across the Division amongst the Proceeds of Crime Unit, the 
Organised Crime Unit and the Wildlife and Environmental Crime Unit to ensure an 
overarching prosecution strategy which focuses on disruption of criminality and 
maximisation of opportunities under the proceeds of crime legislation. 
 
Organised crime is very fluid, with criminals seeking to find new opportunities to 
sustain their businesses. We know that Serious and Organised Crime Groups 
(SOCG) have a high awareness of legislation, such as the Proceeds of Crime Act 
2002 and utilise a variety of techniques to protect their operations, some of which 
pose significant challenges to law enforcement. We are in that context aware of 
groups who have sought to legitimise their activities by expanding into businesses in 
the recycling/waste management sector in particular.  
 
Staff within SOCD are working closely with SEPA and the Police Service of Scotland 
on a large and complex environmental crime, money laundering and potential tax 
evasion enquiry but as that case is live you will appreciate that it would not be 
appropriate for COPFS to provide any details of that enquiry either in 
correspondence or at an evidence session.  
 
The challenge in for law enforcement, regulatory bodies and prosecution is to be 
innovative and focussed. Effective prosecution is an important element in the 
strategy to reduce the harm of organised crime and can be a key element in the 
successful disruption and dismantling of organised groups and in long term crime 
reduction. 
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Should the Committee wish evidence from COPFS on this matter at any future 
session we would of course be happy to assist, but in general terms much of the 
information we have could not be revealed due to ongoing investigations.  
  
John Logue 
Director of Serious Casework 
20 June 2014 
 
 

WRITTEN SUBMISSION FROM THE NORTHERN IRELAND ENVIRONMENT 
AGENCY 

 
1. Background 
 
1.1 In June 2013, I was asked by the then Minister for the Environment in Northern 
Ireland, Alex Attwood, to carry out a review into the circumstances surrounding a 
massive illegal dumping of waste into an area called Mobouy near Derry.  I was also 
asked to set out the lessons learnt for the future regulation of waste industry in 
Northern Ireland.  It is important to note that this review was entirely separate from a 
criminal investigation (Operation Sycamore) which is still ongoing. 
 
1.2 A key question in my review was to gauge the extent of criminal infiltration into 
the waste industry in Northern Ireland and more specifically whether organised crime 
is involved. 
 
1.3 Part of my review involved visits to all of the environmental agencies in the UK 
and Ireland (the Environment Agency (EA), Natural Resources Wales (NRW), the 
Scottish Environment Protection Agency (SEPA) and the Environment Protection 
Agency Ireland (Irish EPA). These visits confirmed that environmental crime 
including waste crime is a problem in all of the countries visited though the exact 
scale of waste crime and degree to which organised crime is involved was unclear.  
However, both from intelligence and the number of cases being uncovered the 
problem appears to be most serious in England and Scotland as well as in Northern 
Ireland. 
 
1.4 In this submission, I will be limiting my comments to one form of environmental 
crime namely, waste crime, as being the most lucrative and damaging environmental 
crime which is particularly attractive to organised crime.  A full transcript of my report 
can be seen using this link:  
http://www.doeni.gov.uk/niea/mills-review-december-2013.pdf 
 
2. issues 
  
2.1 By its very nature, the extent of criminality is difficult to measure and that of 
organised crime even more difficult.  Organised crime groups wherever possible will 
attempt to distance themselves from the activity on the ground.  A recent Strategic 
Problem Profile specifically of waste crime in Northern Ireland produced by Police 
Service Northern Ireland (PSNI) has identified links between some waste operators 
and other types of organised crime and concludes that the waste industry can 

http://www.doeni.gov.uk/niea/mills-review-december-2013.pdf
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provide a means whereby the proceeds of crime can be legitimised or can simply 
form an “add on” to a criminal enterprise. 
 
2.2 Illegal waste activities can be extremely lucrative.  It is estimated that in the 
case of the illegal dumping at Mobouy, the pecuniary advantage (the proportion of 
financial benefit connected with an advantage on others by operating illegally) was 
£41.8 million.  The amount of landfill tax avoided was estimated to be a minimum of 
£34.6m. This makes waste crime extremely profitable and it is not surprising that 
organised crime has been attracted to it around the UK, in Ireland and indeed in 
many parts of Europe. 
 
2.3 In recent years, there are a number of examples where organised crime has 
used „legitimate‟ licensed waste operations as cover for illegal activities. This both 
undercuts legitimate waste operators and can potentially push other previously 
compliant operators towards cutting corners or even criminality. If organised crime 
becomes well established in the waste industry, it can pose very significant 
economic challenges for the state through lost resource efficiency, foregone taxes 
and very significant clear up costs. Furthermore, it can pose problems for Local 
Authorities if their waste has fallen into the wrong hands and inadvertently public 
money has been used to fund illegal activity.  
 
2.4 Whilst the potential profits for the criminals carrying out waste crime are high, 
the risks are low. Initial findings from a recent study about sentencing for 
environmental crime in Northern Ireland carried out by Professor Sharon Turner and 
Ciara Brennan of Queens University Belfast concluded that “the incidence of very 
low fines suggests that the present sanctioning regime creates little if any deterrent 
to pollution in Northern Ireland.  Indeed, sanctions are so low for pollution offences 
that there is arguably an incentive not to comply”. Whilst sentencing regimes 
elsewhere may be tougher, compared to other forms of organised crime, waste 
crime must appear an attractive option. 
 
2.5 This raises the issue as to why the seriousness of waste crime is not yet fully 
recognised by the Judiciary in Northern Ireland, average fines during 2003-2010 in 
Northern Ireland having been low and significantly lower than those imposed in 
England and Wales. Furthermore, whilst custodial and suspended sentences are 
frequently used to sanction waste crime in England and Wales, these are rare in 
Northern Ireland.  More recently, significant improvements in the use of the Proceeds 
of Crime Regime has enabled confiscation procedures resulting in significant 
financial penalties as a result of Confiscation Orders.  Confiscation Orders made in 
25 environmental crime cases totalled £1,944,136. However, organised criminals are 
skilled at protecting their assets and even when caught the fines are relatively 
insignificant when compared with the profits that can be realised. 
 
2.6 The environmental and financial legacy from waste crime can be very 
significant.  In the case of Mobouy, the exact cost of removing the illegally dumped 
waste are uncertain but could be tens of millions.  Much of this cost could be borne 
by the State and failure to deal with illegally dumped waste could result in further 
infraction costs if the UK was found to be failing in its duty under the EU Waste 
Framework Directive.  However, removal may not be the best environmental option, 
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and even if it is, environmental damage may have been done with potentially long 
term consequences, eg, pollution to groundwaters. 
 
2.7 Unlike many other forms of environmental crime, currently there is no effective 
mechanism to make the polluter pay.  Thus whilst criminals responsible for waste 
crime may be prosecuted, the legacy of illegally dumped waste and its associated 
costs can continue to grow.  Recently the Environmental Liability (Prevention and 
Remediation) Regulations (Northern Ireland) 2009 were transposed into Northern 
Ireland law but these are complex regulations, can only be used for matters that took 
place after their transposition in July 2009 and as yet are relatively untested. 
 
2.8 Waste is no respecter of borders. It is currently illegally imported and exported 
within the UK and Ireland, as well as to Europe, Africa and the Far East.  Criminals 
have become skilled at making it hard to identify where the waste comes from. 
 
2.9 Lastly, preventing organised crime from infiltrating the waste industry requires 
making it difficult for criminals to enter the waste industry and/or to get hold of waste. 
Dealing with the consequences of the crime is both costly and time consuming. More 
resources need to be put into disrupting and deterring organised crime from getting 
into waste crime in the first place. 
 
Chris Mills 
Director of Resource Efficiency Division 
31 July 2014 
 
 
WRITTEN SUBMISSION FROM THE SCOTTISH ENVIRONMENT PROTECTION 

AGENCY 
 
Thank you for providing the Scottish Environment Protection Agency (SEPA) with the 
opportunity to provide the Committee with information relating to the management of 
waste as part of serious organised criminal activities. 
 
The presence and activities of Serious Organised Crime Groups (SOCG) within the 
waste industry in Scotland is a material threat to the health and prosperity of 
Scotland‟s natural environment, the well-being of our local communities and, not 
least, the continuing viability of the waste management sector.  
 
Current estimates suggest that the UK waste and recycling sector generates in 
excess of £12 billion per annum and employs over 128,000 people and this is made 
vulnerable by operators who actively and wilfully seek to evade regulatory oversight 
and avoid the legitimate costs and tax burden associated with this sector.  In March 
2014, industry trade groups concerns led to their commissioning a report on the 
subject, Waste Crime: Tackling Britain’s Dirty Secret3. The report highlights criminal 
practices that lead to criminals being able to undercut legitimate businesses thus 
reducing government tax revenue through the evasion of Landfill, VAT and 
Corporation Taxes. By avoiding the proper costs of waste treatment and disposal, 

                                            
3
 Waste Crime: Tackling Britain‟s Dirty Secret published on 4 March 2014 by the Environmental 

Services Association Education Trust. The report highlights this growing problem of waste crime and 
its economic and environmentally damaging effect on society. 
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waste criminals offer attractive “too good to be true” gate prices within a highly 
competitive marketplace where the margins between profit and loss can be wafer 
thin.   
 
It is our view that SOCG presents a new scale of criminal intent and capability which 
– if not addressed – has the capacity to inflict serious and lasting harm on Scotland.  
SOCG are innovative and active. They seek new ways of entering, and concealing 
their exploitation of, the waste industry.  They are a danger because they do not 
demonstrate the obvious non-compliance behaviours of licence conditions observed 
elsewhere within the industry identified by SEPA regulatory officers employing a 
traditional approach to compliance and enforcement.  SOCG present a façade of 
compliance, employing professional managers and consultants to mask their 
activities.  SEPA is determined to meet the challenge of this threat and welcomes 
this opportunity to make a submission to the Justice Committee on our experience of 
serious organised crime in the regulated waste industry.  
 
Background 
 
In recognition of this, SEPA introduced an intelligence-led approach based on the 
sharing and analysis of data and intelligence between key partners, such as the 
Police Service of Scotland, so that the true nature of the SOCG threat to the waste 
industry is better understood.  No single agency fully understands this threat at a 
strategic level, and it has only been in co-operation with our partners that SEPA can 
now look to develop appropriate responses to address the drivers and causes of 
waste crime; and identify the pressures presented by the market which offer 
opportunities to criminals in the first place. Although SEPA has always been aware 
of the existence of pockets of criminality within the regulated waste industry, our 
strategic understanding of the issue is a more recent development built upon 
improved joint working and intelligence exchange with partner agencies.  In a period 
of financial restraint across the public sector, our agency has invested significantly to 
increase intelligence and enforcement capacity and capability to tackle serious waste 
crime: 9 staff were dedicated to this work in 2010 with numbers increasing to 22 by 
2014. 
 
Improved partnership engagement and intelligence exchange permitted SEPA to 
engage for the first time in 2010 in an exchange of data with law enforcement 
partners for the purposes of detecting SOCG in the waste industry and to submit 
environmental crime for consideration as one of the key business enterprises of 
SOCG.  This was subsequently articulated in the ACPOS Scottish Strategic 
Assessment of 2010 / 2011. SEPA has since engaged in regular exchanges of 
intelligence and licence data with criminal intelligence held by the Police Service of 
Scotland which have consistently identified the presence of SOCG at all levels in the 
regulated waste industry.  The nexus between organised crime, environmental crime 
and the regulated waste industry, identified by these cross matching exercises, 
generated early political interest as the potential threat to all stakeholders became 
more apparent.  A Scottish Parliamentary Event was held in February 2011 which 
brought together key stakeholders including Justice, business, trade bodies, NGOs, 
NDPBs and government to begin discussion about the most appropriate means to 
tackling this crime type.   
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Environmental Crime Task Force (ECTF) 
 
The impetus generated by the Parliamentary event led to the formation in November 
2011 of the Environmental Crime Task Force (ECTF). The Taskforce was 
established by Richard Lochhead, Cabinet Secretary for Rural Affairs and the 
Environment and is a group of experts tasked with of supporting delivery of the 
Scottish Government‟s commitment to tackling environmental crime. The group is 
chaired by SEPA Executive Director Calum MacDonald and includes representation 
from Scottish Government, Police Scotland, HMRC, SOLACE, and COPFS. The 
group has brought together key agencies responsible for enforcing environmental 
legislation, given focus to future policy development and helped shape our priorities 
on environmental crime with a particular focus now on SOCG.  The ECTF has been 
successful in introducing legislative reform, improved information sharing and 
partnership working, and has been key to the introduction of Proceeds of Crime Act 
(POCA) and the use of financial investigation in tackling this criminality.   
 
Scale and Extent of SOCG in Waste Industry 
 
It is our assessment that SOCG are not simply engaging in waste crime as an 
adjunct to other criminal business enterprises, such as money laundering of other 
crime activities, but as an active business enterprise through which they commit 
waste crime for the high profits that can be made. Critical to this assessment has 
been the exchange of intelligence undertaken by SEPA and the Police Service of 
Scotland. SEPA analysis based on intelligence, licensing data and SEPA case 
reporting since January 2013 identifies that approximately 20% of all SOCG, 
including some of the top tier criminals in Scotland, are linked or are directly involved 
in businesses within the waste sector. The full scale and extent of SOCG 
involvement in the waste industry is not fully understood and more work is required 
in this area to assess their impact and test this assessment further. 
 
Waste Crime Team 
 
In response to the changing landscape of environmental regulation and enforcement 
SEPA has established a dedicated Waste Crime Team (WCT).   This is an 18-month 
pilot project involving an enhanced skills-set of experienced professional regulatory 
officers as well as specialist investigators, who have been tasked to initiate and lead 
on significant investigations into waste crime.  It works with relevant partners to 
investigate the most serious waste crime impacting upon Scotland‟s environment 
and economy; and it will support the national, partnership-focused ECTF in providing 
strategic direction. The WCT is further supported in this work through the formation 
of an Investigation Advisory Group (IAG) to assist investigations in the provision of 
support and provide an opportunity to highlight possible specialist resourcing needs 
at an early stage.  
 
Enforcement Support Team 
 
SEPA‟s Enforcement Support Team (EST) plays a central role in applying our 
intelligence-led approach to tackling SOCG.  It operates a full intelligence service for 
SEPA and acts as the primary intelligence gateway with other law enforcement 
agencies such as the Police Scotland, HMRC, DVSA and others.  This unit collects, 
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manages and analyses the intelligence that directs or supports our waste crime 
enquiries, as well as supporting work using Proceeds of Crime Act 2002(POCA) 
legislation in confiscation investigations which seek to reclaim assets obtained by 
offenders, and has provided a dedicated Intelligence Development Officer to directly 
liaise with industry and progress intelligence on waste crime.   
 
Financial Investigation and POCA 
 
Financial investigation has now been established as a central component of our 
investigative and enforcement approach; and to this end SEPA participates as a core 
member of the Scottish Multi-Agency Asset Recovery Team (SMAART) which is the 
strategic forum for maximising the effectiveness of POCA.  The EST has significantly 
improved its capability to support waste crime investigations by the employment of 
two accredited financial investigators.  Although POCA cases relating to waste crime 
are extensive and protracted, initial results demonstrate the difference in financial 
benefit between waste crime and common acquisitive crime: the financial benefit 
assessed in waste crime cases investigated in 2013/2014 is estimated by SEPA at 
£27 million with significant assets for potential restraint now identified following 
extensive work by SEPA and Police financial investigators. (SEPA applies the same 
criteria and methodology used by law enforcement agencies in Scotland in 
undertaking this assessment work).  
 
Trans Frontier Waste Crime and International Work 
 
The waste industry is an inter-connected, global industry and the trafficking of illicit 
waste has been identified by both Europol and Interpol as one of the key crime areas 
exploited by organised crime at an international level. SEPA participates in a number 
of Trans frontier waste crime initiatives and is a member of the INTERPOL Pollution 
Crime Working Group.4  The development of the ECTF in Scotland is of particular 
interest to INTERPOL and is used by them as an example of multi-agency 
collaboration best practice.  
 
EU Life SMART Waste Project 
 
On 30 April 2014 SEPA was awarded co-funding of €4.3M by the EU LIFE+ 
Programme to lead a 5 year waste crime project that will look to develop innovative 
ways to better understand, tackle and reduce waste crime in association with Natural 
Resources Wales, The Association of Cities and Regions for Recycling and 
sustainable Resource management (ACR+) and the Brussels Institute for the 
Management of the Environment. 
 
Regulatory Reform Act 
 
SEPA wants to provide its officers with a more proportionate and flexible 
enforcement toolkit which will better allow us to deliver on our strategic objectives. 
The Regulatory Reform (Scotland) Act passed by the Scottish Government on 16th 
January 2014 provides SEPA with an enhanced enforcement toolkit for the future 

                                            
4
 The INTERPOL Pollution Crime Working Group initiates and leads a number of projects to combat 

the transport, trade and disposal of wastes and hazardous substances in contravention of national 
and international laws. 
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which reduces reliance on the criminal system to undertake robust enforcement.  In 
addition, amendments to powers under section 108 of the Environment Act 1995 will 
support enhanced investigation of environmental crimes. 
 
Waste Crime Initiative 2014/15 
 
Together SEPA‟s WCT and the EST present a response which deals with the most 
serious symptoms of waste offending.  In order to tackle waste crime effectively 
across different levels, however, it is necessary to construct an inclusive framework 
across all SEPA remits.  This framework will be constructed as part of our Waste 
Crime Initiative.  Tackling waste crime is a key priority project published in our 
Annual Operating Plan 2014/15.  This project will seek to provide a fuller assessment 
of the scale, cost and harms caused by waste crime in Scotland, and particularly 
when associated with SOCG.  This initiative will further enhance the Agency‟s 
capacity and capability to combat the waste crime, both internally and externally 
through: 
 
1. Improving Intelligence on waste crime; 
2. Developing waste crime risk modelling;  
3. Production of a Waste Crime Threat assessment to identify the scale and 

impact of waste crime and set a baseline for future reporting;  
4. Enhance our ability to use POCA and financial investigatory tools; 
5. Enhance our ability to detect and report on waste crime; 
6. Undertake partnership work to deter and disrupt waste crime; 
7. Introduce more effective sampling and remote sensing techniques. 
 
The ECTF will sponsor an Environmental Crime Conference in November 2014 to 
promote tackling environmental crime with a focus on serious waste crime, and 
which will be directed to appropriate operational officers and other stakeholders that 
will involve key note addresses from Richard Lochhead, Cabinet Secretary for Rural 
Affairs and Environment and the Lord Advocate, Frank Mulholland QC together with 
ECTF representatives from the Police Service of Scotland, SEPA, SOLACE and 
HMRC.  
 
We propose to take-up the offer extended by Police Scotland to embed a SEPA 
Intelligence Officer within the Scottish Crime Campus to support the mapping and 
targeting of SOCG within the waste industry which we believe is a key to future 
progress in understanding and tackling this threat.   
 
A key area of future development is closer engagement and joint research with the 
legitimate industry, in particular the trade bodies; Scottish Environmental Services 
Association (SESA)5 and the Chartered Institution of Wastes Management (CIWM)6, 
who are particularly supportive of the need to tackle organised crime within their 
industry sector. Working together we will better understand the vulnerabilities in the 
market which are exploited by criminals. We recognise that more needs to be done 

                                            
5
 Scottish Environmental Services Association (SESA) is the sectoral trade association representing 

Scotland's managers of waste and secondary resources.  
6
 Chartered Institution of Wastes Management (CIWM), is the professional body which represents 

waste and resource professionals working in the sustainable waste and resource management 
sectors worldwide. 
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and we will look to further enhance joint working and intervention opportunities with 
law enforcement agencies and others both here in the UK and beyond in the year 
ahead.  
 
We hope that the information provided is helpful for the Committee‟s discussion 
about its approach to this issue.  We would welcome the Committee pursuing this 
issue and, if they decide so to do, would also take the opportunity to contribute to a 
future oral evidence session.   
 
As a public body committed to openness and transparency, SEPA feels it is 
appropriate that this response be placed on the public record. If you require further 
clarification on any aspect of this correspondence, please contact Willie Wilson, 
National Operations Waste and Enforcement Manager, SEPA Corporate Office, at 
the address shown. 
 
Calum MacDonald 
Executive Director 
17 June 2014 
 
 

WRITTEN SUBMISSION FROM THE SCOTTISH ENVIRONMENTAL SERVICES 
ASSOCIATION 

 
The Scottish Environmental Services Association (“SESA”) is the sectoral trade 
association for Scotland‟s managers of waste and secondary resources. SESA‟s 
Members seek to align economic and environmental sustainability through delivering 
compliance with relevant EU waste and environmental law. 
 
SESA‟s Members – as the regulated industry - have an integral role to play in 
making a success of Scotland‟s Zero Waste Plan and in partnership with local 
authorities and commercial customers, our industry delivers a range of integrated 
waste management services and infrastructure designed to ensure regulatory 
compliance.  
 
Opening remarks  
 

 Criminals, some associated with serious and organised crime networks, have 
gained a strong foothold in Scotland‟s waste management industry. The scale 
and extent of this infiltration is not currently known, but is significant enough 
for the Scottish Government to establish an Environmental Crime Task Force 
to help tackle this emerging menace.    

 Waste criminals‟ motives are purely financial and the waste management 
industry in Scotland (and across the UK) is increasingly perceived as a 
lucrative, soft target: there are high financial rewards available for very little 
risk in return.  

 Waste criminals have no regard for the environmental impact of their activities 
or the health and disamenity on local communities. There is also a financial 
impact of illegal waste activities to consider: not only a loss of Government 
income through avoided landfill tax, but waste criminals directly undermine the 
legitimate operations of responsible waste managers. SESA‟s Members are 
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losing income as waste is diverted from regulated waste management 
activities to illegal operations.  

 SESA welcomes recent positive moves by SEPA and the Environmental 
Crime Task Force to tackle waste crime, but these are early days yet and thus 
far efforts have been limited to “fact finding” and improving co-ordination 
between relevant agencies.  

 Of course, identifying and then shutting down illegal waste sites is only half 
the battle. There must be a more concerted effort to ensure Scotland‟s 
businesses (as waste producers) are not only aware of their legal waste 
management obligations, but take all necessary steps to ensure that their 
waste is collected, handled and disposed of lawfully (thereby cutting off the 
supply to illegal waste operations). This is an existing legal requirement.  

 
Waste management in Scotland  
 
European and Scottish Government policy, with ambitious targets for recycling and 
reducing waste to landfill, is transforming the way Scotland manages its waste. The 
policy objective is to move Scotland towards a “circular economy” where all practical 
steps are taken to extract the valuable material contained in Scotland‟s waste and 
return it back to the productive economy (in the form of material and renewable 
energy). This aims to break the historical linear model of waste to landfill.  
 
SESA fully supports this policy objective, and SESA‟s Members are set to make 
about £1.5b of investment in new infrastructure and services to meet the relevant 
objectives of Scotland‟s Zero Waste Plan.  
 
This is a crucial point: increasingly high recycling targets, coupled with the need to 
drive waste up the hierarchy while taxing disposal to landfill (currently £80/tonne) has 
served to raise the costs of legitimate waste operations, as waste is treated to 
exacting standards. Environmental criminals exploit this opportunity by seeking to 
evade waste management costs (and landfill tax) and in doing so are able to make 
significant financial gains.   
 
Types of illegal waste activity  
 
Waste crime is widespread in Scotland with at least some involvement in serious and 
organised crime. Waste criminals deliberately flout the rules through abuse of 
licences (or waste exemptions7) by taking in the “wrong type” of waste (ie waste 
materials not covered by licence conditions); taking in more material than allowed by 
the licence (or exemption); or disposing of the material on site illegally (instead of 
recycling it, or bulking it up for onward transport).  
 
Some sites are operating without any licence at all. Such operations are entirely 
illegal and unlikely to have the necessary provisions in place to protect human health 
and the environment.  
 

                                            
7
 Low risk waste activities are covered by a waste management licence „exemption‟. The applicant 

need only register the waste activity with SEPA rather than apply for a full licence. Due to the low-risk 
nature of these activities, SEPA tends to adopt a “light touch” approach to the regulation of 
exemptions.  
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In other cases there may be a site licence in place but a seemingly legitimate 
operation is being used by organised and serious crime networks as a “front” for 
criminal activity (money laundering etc). Businesses using such sites are often 
unwittingly supporting criminal activities.  
 
Incentives for waste criminals 
 
The landfill tax is now at £80/tonne and is doing what it is designed to do: discourage 
disposal to landfill and make alternative waste treatment options more economically 
viable. Criminals can exploit the rising cost of waste management and make 
considerable financial gains by:  

• offering a seemingly legitimate recycling service, but disposing of residues 
illegally (sometimes on site) and thus avoiding landfill tax;  

• offering services to customers at a reduced price (illegal waste operators 
would not have made the same investment in plant and equipment or 
regulatory compliance as the legitimate industry and can therefore offer a 
cheaper service). Businesses may be tempted by such low-cost services, 
thinking that they have found a “good deal” but their waste is simply disposed 
of illegally.  

 
These financial gains are made by criminals at relatively low risk. The chances of 
being caught have tended to be slim, and even where cases are brought to court, the 
sentencing or level of fine has not always reflected the proceeds generated by the 
illegal activity.  
 
The impact of waste crime  
 
The regulated industry SESA represents is one of the most direct victims of 
environmental crime, as its business activities are often directly undercut by those 
environmental criminals who cut costs by circumventing or blatantly ignoring the 
relevant environmental laws. Managing waste properly comes at a cost and there is 
always a temptation for the criminal element to seek financial benefit from 
circumventing the law - either through operating illegal sites, or through fly-tipping. 
The impact of these crimes has serious environmental, economic and social 
consequences.  
 
Waste crime also causes reputational damage to the industry as a whole, which 
could make it harder to attract inward investment in the infrastructure and services 
required to deliver Scotland‟s recycling and landfill diversion targets.  
 
As well as taking away income from licensed, legitimate waste management 
operators, waste crime has a financial impact on the taxpayer – through a 
combination of lost tax income; clean-up of illegal operations and properly disposing 
of material; investigating and prosecuting waste criminals; and flytipping.  
 
Attaching a monetary value to such costs is difficult, as the scale of criminality in the 
waste industry is not clear, but a recent report by the Environmental Services 
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Association Education Trust estimated that waste crime costs the UK economy 
almost £570m a year.8 
 
Natural Resources Wales recently reported that over £18m had been made by just 
20 individuals convicted for environmental crimes and subsequently pursued under 
the Proceeds of Crime Act.9    
 
An investigation into waste crime in Northern Ireland noted that in one illegal landfill 
site alone, nearly £35m had been evaded in landfill tax (over 500,000 tonnes 
estimated to be illegal disposed of on site). 10 The same report noted that infiltration 
of organised crime was considered to be even greater in Scotland and England.  
 
In England, the Environment Agency identified and closed down nearly 1300 illegal 
waste sites in 2012/13.11  
 
Role of waste producers  
 
The roll out of Scotland‟s new waste regulations from the beginning of 2014 has 
placed a range of new obligations on Scottish businesses, including a new 
mandatory requirement to source segregate a range of materials for recycling. It is 
clear that a number of businesses are struggling to understand the new regulatory 
requirements, and for some the cost of waste services has inevitably increased 
(more frequent collections, a greater range of materials presented for separate 
collection etc).  
 
The duty of care, in place for over 20 years, places a legal duty on all waste 
producers to ensure that their waste is collected by a SEPA registered carrier and 
then handled in a responsible manner. Unfortunately, there is low awareness of the 
duty of care among many businesses and the legal requirements are rarely 
enforced.  
 
With poor enforcement of the duty of care, and with financially-strained businesses 
looking for a “good deal”, many may dispose of their waste through an illegal 
operator tempted by the offer of waste management services below the market rate. 
As above, businesses using such sites (and services) are often unwittingly 
supporting criminal activities. 
 
Scottish Environmental Services Association 
12 June 2014 
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http://www.esauk.org/reports_press_releases/esa_reports/ESAET_Waste_Crime_Tackling_Britains_
Dirty_Secret_LIVE.pdf 
9
 http://naturalresourceswales.gov.uk/our-work/news/193557/?lang=en#.U562C5RdV8E 

10
 http://www.doeni.gov.uk/niea/mills-review-december-2013.pdf 
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/288604/LIT_8776_956
402. pdf 
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WRITTEN SUBMISSION FROM SCOTTISH NATURAL HERITAGE 

Context 
 
We understand that the Committee‟s interest is environmental crime, focused on the 
use of environmental crime, such as waste crime, as a front for serious criminal 
activities such as money laundering.  
 
We have clarified with the Clerk to the Committee that this is not the focus of 
Scottish Natural Heritage (SNH) but have agreed to provide information relating to 
our work on wildlife crime and the impacts of crime on the environment. 
 
SNH’s Involvement in Wildlife Crime 
 
SNH has the ability to act as a specialist reporting agency to the Procurator Fiscal 
although we have chosen to provide any reports of wildlife or environmental crime 
via the police or other specialist reporting agencies. 
 
Currently, our role is split into two broad areas: crimes against species and crimes 
against protected sites. 
 
Species related Crime 
 
The role of SNH in dealing with species-related wildlife crime has recently been 
defined by organisational guidance into 3 key areas:   

1. Crime detection and reporting to police (including on behalf of a third party)  
2. Provision of conservation impact statements to Police Scotland or COPFS   
3. Provision of expert witnesses to Police Scotland or COPFS. 
 

SNH has an information sharing protocol in place with Police Scotland to facilitate 
transfer of information. 
 
1. Crime Detection and Reporting 
 
Within the last 12 months SNH has reported a total of 54 incidents of suspected 
wildlife crime to Police Scotland for further investigation. All of these incidents have 
been screened by trained SNH staff prior to forwarding to Police Scotland.  
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The 54 incidents can be categorised as follows: 
 

Issue relating to: Number of cases 

Fresh Water Pearl Mussel 4 

Bats 5 

Raptors 10 

Badgers 8 

Poaching 1 

Schedule 5 species 7 

Invasive Non Native Species 1 

Other 14 

SSSI 3 

Intelligence only 1 

 
The majority of incidents are reported to SNH by third parties, however some are 
detected and reported directly by SNH field staff. 
 
2. Provision of Conservation Impact Statements 
 
In cases where SNH has had involvement through a reporting or other function, SNH 
can provide a conservation impact statement to Police or COPFS where it is felt that 
it will add value to the case and SNH staff have the necessary expertise. 
 
The Police or COPFS may also approach SNH directly to provide a conservation 
impact statement. 
 
SNH has provided one conservation impact statement within the last twelve months 
for a case involving the suspected persecution of a Hen Harrier.  The case has not 
yet gone to court. Based upon information provided by Police Scotland, it appears 
that this incident could potentially be damaging to the regional conservation status of 
this species. 
 
Wildlife crime involving raptors, bats and Fresh Water Pearl Mussel in particular 
have the potential for long-term and regional to national scale detrimental 
conservation impacts.  The provision of conservation impact statements is an area 
where SNH foresee increasing demand in the future. 
 
SNH believes that the local, regional and national conservation impact of wildlife 
crime must be given due regard when considering measures to tackle wildlife crime 
and sentencing of offenders.  
 
3. Provision of Expert Witnesses 
 
SNH may provide expert witnesses to wildlife crime cases where requested by 
Police Scotland and COPFS. In this role, SNH can provide an impartial view on the 
conservation impacts of wildlife crime on species and advise the police and court on 
matters of species ecology and behaviour. 
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While there has been no SNH involvement in this area within the last 12 months, it is 
likely that this service will be required for ongoing and future cases.   
 
SNH’s Role in Crimes against Protected Sites 
 
SNH is a competent authority under The Environmental Liability (Scotland) 
Regulations 2009 for biodiversity damage. We may be requested to advise other 
competent authorities (SEPA/Marine Scotland). 
 
SNH also has obligations and duties under the Natural Heritage (Scotland) Act, the 
Nature Conservation (Scotland) Act and other legislation to act in cases of 
environmental crime. SNH can address the issue of damage to protected sites by 
issuing restoration notices as an alternative to pursuing a prosecution. 
 
In our view, crimes against protected places tend to be as a result of some other 
illegal activity rather than deliberately targeted. As an example, 30 – 40,000 tons of 
rubble were deposited on the Shingle Islands SSSI/SAC to form a flood bank some 
10m wide at the base and 2.5m high. The operator owned the land but also ran a 
contracting business and was undertaking work on a nearby trunk road. It is likely 
that the main driver for this incident was the avoidance of land fill tax. 
 
There are other examples of such damage to protected places, from a range of land 
owners and managers, but it is our view that this is predominantly reckless damage 
for direct personal gain rather than a part of wider criminality. 
 
Environmental Crime in Wider Criminality 
 
From our perspective, the majority of crime against protected areas is probably 
related to reckless activity to promote personal objectives. We believe that there will 
be environmental crime associated with wider criminality but suspect that SEPA will 
be better placed to raise these issues. 
 
In terms of species related crime, poaching is probably most likely to be linked to 
other criminality. Hare coursing with dogs has strong links to illegal gambling and 
deer poaching may be related to wider criminality such as the use of illegal firearms.  
 
Other species related crimes that are related to financial gain, but probably not wider 
criminality, are badger persecution for development or forestry operations and the 
damage and disturbance of bat roosts by property developers. 
 
SNH 
July 2014 
 
 

WRITTEN SUBMISSION FROM THE SOCIETY OF LOCAL AUTHORITY CHIEF 
EXECUTIVES SCOTLAND 

 
SOLACE welcomes the Justice Committee‟s interest in exploring the issues relating 
to the links between environmental crime and serious organised crime.  I would like 
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to thank you for inviting me to attend the Justice Committee‟s meeting on 12 August 
to provide evidence on this issue from a local authority perspective.   
 
The purpose of this written submission is to highlight the issues that are commonly 
experienced by local authorities across Scotland in relation to environmental crime 
and serious organised crime, as well as possible courses of action that would help to 
alleviate the problems experienced by local authorities. 
 
Environmental crime not only has an impact on all local authorities across Scotland 
but it poses a threat to the Scottish environment, its economy and communities. 
 
Positive progress is being made to tackle this issue with the establishment of the 
Environmental Crime Task Force in 2011 which brings together key partners in this 
area to identify opportunities and priorities for preventing, tackling and deterring 
environmental crime. Local Government is very supportive of this initiative and 
believes that it will bring significant future benefits. In addition, the Environmental 
Crime Conference which will take place in November 2014 will enable the work of 
the Environmental Crime Taskforce to be promoted to stakeholders particularly in 
relation to serious organised crime.  
 
The key issues experienced by local government are: 
 
Large scale illegal dumping 
 
Large scale illegal dumping in unauthorised waste facilities or storage of waste at 
unlicensed facilities which are either closed or abandoned is an environmental crime 
experienced by local authorities. This is problematic for local authorities and SEPA to 
deal with as there is often no adequate record of ownership or leasing arrangements 
for the facilities or any compliance with Duty of Care regulations. 
 
There are a number of contributing factors that could lead to large scale illegal 
dumping which may occur on land or at sea.  For example, the Scottish 
Government‟s appropriate ban on waste such as tyres going to landfill contributes to 
this issue.  Contractors have to decide whether to pay large fees to dispose of waste 
properly or find other means in these very challenging economic times.  For 
example, the disposal cost of a tyre is in the region of £1 to £2 per tyre and this 
results in facilities which may store several thousands of tyres at half the cost not 
only becoming a “cost effective” option but also a lucrative business.  High landfill 
costs are another contributory factor.  Currently landfill tax is £80 per tonne with spot 
gate fees of around £30 to £40 per tonne, making the costs of disposal upwards of 
£110/tonne. 
 
It is important that landfill tax levels remain the same across the UK or there may be 
an increase in cross boundary movement of waste to help defray operators‟ disposal 
costs within the country with the highest tax levies.  This would also increase the 
carbon footprint of the waste process. 
 
Ensuring that businesses comply with Duty of Care regulations is essential and 
enforcement is likely to become more difficult as financial restrictions increase and 
partners face potential capacity and skills issues as staff numbers reduce.  In 
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addition, more work needs to be done by the Scottish Government, SEPA, local 
Government and other interested parties on transforming producer responsibilities. 

 
Local Environmental Issues 

 
Fly-tipping- large scale: Fly-tipping, especially when it occurs on a large scale is a 
significant problem for Local Authorities which impacts on the environment, 
community access to land and potential inward investment. Given the nature of the 
diverse range of materials that can be involved, removal costs can be significant and 
may even require specialist hazardous waste disposal interventions.  
 
Large scale tipping consists of material such as construction and demolition waste, 
landscaping materials, large scale tyre deposits and poisonous chemicals. In some 
instances these originate from jobbing contractors and may consist of hazardous 
material e.g. asbestos) deposited over a period of time and a proportion of this 
results from opportunism where there is a low risk of detection. 
 
Significant work has been done by the Waste and Resources Action Programme 
(WRAP) and the construction industry to develop a waste management plan for 
larger scale construction projects.  Significant improvements have been made and 
this is evidenced by the large quantities of waste construction material now being 
recycled in situ.  
 
Fly-tipping- smaller/medium scale – Smaller to medium scale fly-tipping and 
dumping also causes significant problems in local communities. This can happen 
anywhere in a whole range of sites, both urban and rural and can be associated with 
a whole range of factors and projects, industrial, commercial and domestic. For 
example, homeowners are known to engage some of the Gypsy Traveller community 
in various works such as landscaping and driveways which typically generate 
significant quantities of waste.  A number of local authorities have direct experience 
of some Gypsy Travellers allegedly contributing to anti-social behaviour relating to 
property damage and complaints of illegal dumping and fly-tipping. Evidence has 
shown in many cases where unauthorised sites are established and then vacated, 
there can be significant quantities of illegally dumped materials appearing including 
general household, human and landscaping waste.  When this happens, the cost of 
cleaning these unauthorised sites is met by local authorities in the main or 
sometimes, even, unfortunate landowners.  In addition to any such illegally dumped 
waste being found at the sites of unauthorised encampments there is usually no 
evidence available to confirm that other waste material generated has been disposed 
of in a legally compliant manner.  For example in Inverclyde which has had direct 
experience of some unauthorised gypsy traveller encampments, the Council has no 
record of these types of material being sent to their waste transfer stations or 
disposal facilities. 

 
Procurement 

 
Councils as major procurers of waste services have a role to play in ensuring they 
carry out effective due diligence checks not only in terms of waste routes and paths, 
but also checks on financial probity, company directors, performance bonds and 
references when awarding contracts. This forms part of most Councils 
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prequalification checks for contract awards. Councils should also undertake duty of 
care compliance checking.  For example, by comparing the final destination of 
treatment of waste against SEPA‟s register of licensed facilities. However, waste is 
also a global traded commodity and cross border compliance checks are much more 
difficult to undertake. Companies should be required to supply final destinations and 
relevant documentation to provide assurance that these are appropriately managed.  
 
Councils are also constrained by EU procurement regulations.  There are major 
benefits in sharing information between partners in order to avoid contracting if at all 
possible with organisations that may be active under the umbrella of organised 
crime. In practice it would be difficult if not impossible for a local authority to preclude 
any company who met the minimum tendering criteria unless there was clear 
evidence that they had actually been found guilty of associated criminal activity.  
Even if evidence indicates that the company has links to serious organised crime, 
there is little that Councils can do.  This can result in Councils potentially being tied 
into a lengthy contract with a company allegedly involved in illegal waste disposal 
connected to serious organised crime.   
 
Planning Regulations  

 
Current processes are not sufficient to safeguard against planning permission 
inadvertently being given to criminal organisations.  Planning tend to deal with land 
use issues prior to any criminal activity taking place and in most cases of illegal 
dumping planning has not been applied for. However, there is a role for planning in 
terms of monitoring land use to ensure compliance with Planning Regulations.   
 
There are a number of areas where action is required to address the links between 
environmental crime and serious organised crime.  
 
Information Gathering and Data Sharing 

 
It is essential that work is undertaken to identify the extent to which organised crime 
contributes to environmental crime and the scale of the problem in Scotland.  This 
includes identifying the geographical areas where this activity commonly takes place 
and the nature and quantities of materials that are targeted.   
 
Information sharing between enforcement bodies needs to be further improved and 
efforts are being made to put in place protocols to share evidence/details of cases/ 
prosecutions between agencies via the Environmental Crime Task Force. 
 
Another example of agencies working together to gather information is Flymapper 
Scotland.  This is a system which enables the reporting and mapping of fly-tipping 
incidents across Scotland.  City of Edinburgh Council, Glasgow City Council and 
Stirling Council participated in a pilot project and this was unanimously welcomed by 
all staff involved.  Phase 2 of the project is now underway with additional local 
authorities participating in a trial of Flymapper in their area.  Additional pilot work will 
also be undertaken in 2014-15 with private landowners and major land managers to 
test the suitability and benefits of the system more widely. 
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This information gathered from this locally and nationally will in time, help to focus 
resources and interventions where they are most need. It should also help to 
increase convictions and reduce incidence of fly-tipping and dumping. 
 
Better Enforcement 

 
Without regulatory controls and investment in infrastructure, legitimate business can 
be undermined commercially and communities and the environment put at risk.  
Positive momentum is already being created through the work of the Environmental 
Crime Task Force by reviewing current processes, introducing a better and more 
coordinated range of interventions to tackle non-compliance and environmental 
crime.   
 
However, more needs to be done and consideration needs to be given to achieving 
better enforcement by: 

 Improving and coordinating application of existing powers amongst 
enforcement bodies. 

 Review of all relevant legislation to ensure that is it is fit for purpose and can 
be used in a timely manner to tackle serious organised crime that is linked to 
environmental crime.    

 Enforcement bodies must be held accountable if they fail to take action.   

 It is essential that fines, penalties and prison sentences reflect the serious 
nature and impact of the crimes carried out.   

 Ensure that the links between environmental crime and serious organised 
crime are better understood by key stakeholders.   

 
Producer Pays Principle 

 
Tackling the problem at the producer end could be a more effective and efficient way 
of tackling the issue.  The development of a more robust approach by regulators to 
waste producers and the expansion of the “Producer Responsibility” framework to 
make the production industry directly responsible for financing the treatment and 
disposal of certain wastes are measures that need to be progressed further.   
 
Awareness Raising Campaign 
 
Members of the public are often responsible for bringing environmental crime to the 
attention of agencies. It tends to be communities who witness increased traffic to 
sites and activities out with normal working hours.  An awareness raising campaign 
to publicise the serious nature of environmental crime and also a helpline for 
communities to report any suspicious activity could lead to increased identification of 
environmental crime at an earlier stage.   
 
I hope this written submission serves its purpose of highlighting the key issues from 
a local authority prospective to members of the Justice Committee. 
 
John W Mundell 
Solace Portfolio Lead 
Environment, Sustainability and Waste Management 
6 August 2014 


	Agenda
	J-S4-14-22-1 Paper by the clerk Brain Injury
	J-S4-14-22-3 Paper by the clerk Environmental Crime

